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Section 5(3) of Ballot Measure 49 provides that:
A claimant that filed a claim under ORS 192@%?5‘“0;1 or before * * *
[June 28, 2007] is entitled to just compensation.figeland use regulations
enacted before January 1, 2007] as prowded,ﬁ s
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(3) A waiver issued before theiefi
to the extent that the claimant's use of‘*%ﬁ:%pr Jerty
with the waiver and the claimant has a corgmon law vested nght on
the effective date of this 20@{ Act to comp!e“t%nd continue the
use described in the waiver ===
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1. Does Ballot Measure 49 affect proae@
under Measure 37’? ) e =

Blish sgfaimant has only completed part of the
ece%a waiver for, whether they may complete the

develoﬁg:rent th

me, develt or Wse depends on whether they have a

December 6, 200?””the claimant may proceed with that use. What is a
common law vested right, and when does a claimant have such a right?

In general, the right to complete and continue a use of real property when the law
changes is known as a "vested right." Under decisions of the Oregon courts,

! This preliminary guidance is not intended as legal advice for any person or city or county. Property
owners, other persons, and local governments should consult with their own attorney concerning these
matters. This guidance also is prefiminary; DLCD and DOJ are continuing to evaluate these issues in the
context of pariicular Measure 37 claims, permit applications, and pending court cases. DLCD and DOJ
also anticipate discussing these issues further with local governments before finalizing this guidance.



whether a person has a vested right to complete a use (despite a change in law)
is determined on a case-by-case basis by considering at least the following
factors:

+ The amount of money spent on developing the use in relation to the total
cost of establishing the use;

» The good faith of the property owner,

* Whether the property owner had notice of the proposed change in law
before beginning the development;

¢ Whether the improvements could be used for other usgs that are allowed
under the new law; =

» The kind of use, location and cost of the develogiaent; and

« Whether the owner's acts rise beyond prepaﬁﬁOn‘?@Ed clearing, planning,
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3.  Who has authority to decide in firgtinstance whether “development
or use has progressed far enough to Qewﬁmd atgg‘_ommon Iaw%
purposes of Ballot Measure 497 7
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+» Cities and counties have thg.authority to decide.
1000 Friends of Oregon v. Claei : as Co. Corﬁ%,ﬂz& Or App at 620
(1977). However, any action By 26 feZe]
development or use has progré%sed
law must be bas ] :
the authonty i i ordinances *g,urportlng*‘*’fo establish some other test
for when a.gise is ves’@ 1000 Fnénds v. LCDC, 78 Or App 270, 275-278
(1986). ~

iutherity to decide whether a use is vested.
gt ounty or any person whose interest in real
mm;gperty in the‘%nty istelzmay be affected by the development, may
‘s&ek a court det%lmatlsﬂ 31 of whether there is a vested right, or seek to
enj‘é‘”i%a developn"%‘“‘@‘!t if it is proceeding unlawfully. ORS 215.185.
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¢ A decision t}xat a use is vested that is made by a city or a county normally
would be a land use decision reviewed by LUBA. Forman v. Clatsop
County, 63 Or App 617 (1983); affd 297 Or 129 (1984).

¢ However, under Ballot Measure 49, section 4(7), a decision by a public
entity concerning whether a person qualifies for just compensation under
section 5 (including qualifies for a vested right under subsection 5(3)) is
not a land use decision. As a result, it is likely that review of a city or
county decision concerning whether a use has vested under Measure 49,



made after the effective date of Measure 49, would be in the circuit courts
rather than with the Oregon Land Use Board of Appeals (LUBA).

5. Are the following sufficient for a claimant to have a common law
vested right to carry out a use under Measure 49, section 5(3):

a. The issuance of a “waiver” under Ballot Measure 37 authorizing
the claimant to carry out a use of the property? The issuance of a Ballot
Measure 37 waiver does not, by itself, create a common law vested right to
complete development of a use of the property. Crook Coupty v. All Electors,
Crook County Cir. Court No. 05CV(0015 (Letter Opinion d@“ﬁﬁugust 1, 2006);
Jackson County v. All Electors, Jackson County Cir. Cogitt No. 05-2993 (Order

permit to carry out a use of the property u we%er a Ballot w_r__' X
“waiver?” The submission of an apphcamr a deyvelopment petmitdoes not,
by itself, create a common law vested ng“ht tosgampleteid evelopmentﬁf’a use of
the property. Ballot Measure 49, section 5(3). Firtfier, under Ballot Measure 37,

if the applicant for the permit is someone other thé‘?ﬁﬁﬁne claimant, the walver

clalmant to carry outa-tuse.

permit does not, byfself, cr%e a comman law vested right to complete
development of &Usgxof the @)pet‘ty K.REA.M Corp. v. City of Vernonia, 95 Or
App 534 (1989), rev. deh, 30t MZ Lenﬂ?’e v. Lane County, 57 Or App. 55, n.2

(1982) fev. etk

e. The recording of a final plat, creating new lots or parcels? The
recording of a final plat gives the owner of the property the legal right to convey
the lots or parcels created by the plat. ORS 92.016-025. However, the fact that
a lot or parcel is lawful and that it may be sold does not mean that the new owner
has any vested right to use that lot or parcel in a particular way. Parks v.
Tilamook Co. Comm., 11 Or App 177, 196 (1972); Columbia Hills Dev. Co. v.
Land Conservation & Dev. Com., 50 Ore. App. 483, 490 (1981). In the context of
Ballot Measures 37 and 49, the claimant’s desired use of the property must be

vested. If that use is to develop the property for one or more homes, the
claimant must have a common law vested right o complete the development of



the homes. Dividing the property into lots or parcels does not, by itself, create a
common law vested right to build homes or carry out some other physical use of
the property. Yamhill County v. Ludwick, 294 Or 778 (1983).

6. What will happen if a claimant develops the property without first
obtaining the permits required for the development? Any development that
occurs without permits that are lawfuily required will not be considered in
determining whether the use has vested at common law. Grading, clearing,
building and development permits must be in place before activity begins in order

to be considered. Mason v. Mountain River Estates, Inc., 73,,Ore App. 334, 337-
340 (1985).
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7. Is a right to complete and continue a use teﬁ*"i’iéfffé“ﬁable under Measure

497? Section 11(6) of Measure 49 provides that: “[% auth@ﬂﬁﬁtlon to partition or
subdivide the property, or to establish dwe!llngs:%ihe propeﬁx“?@anted under
section 6, 7 or 9 of this 2007 Act runs with thg®property and may tig:either
transferred with the property or encumbergdby anothgr person wﬂf‘?@;@ﬁecﬂng
the authorlzatlon However, Ballot Meastire oeswgmake a veswﬁ right




